
ICOs
(aka	Token	Generating	Events)

Professor	Anita	Anand
J.R.	Kimber	Chair	in	Investor	Protection	and	Corporate	Governance

University	of	Toronto
Nov	13,	2018



The	SEC	is	coming	down	hard	on	ICOs…because	let’s	
be	real,	they’re	definitely	securities

This	isn’t	correct…each	ICO	will	need	to	be	assessed
Individually	looking	at	underlying	business



• Investor	protection	vs	
market	efficiency

• “Security”	vs	Token

• Decentralization	vs	
Centralization

• Sandbox	(flexibility)	versus	
Rules	(certainty)



Purposes	of	Act

(a) to	provide	protection	to	investors	from	unfair,	
improper	or	fraudulent	practices;

(b)	 to	foster	fair	and	efficient	capital	markets	and	
confidence	in	capital	markets;	and

(c) to	contribute	to	the	stability	of	the	financial	system	
and	the	reduction	of	systemic	risk.

Securities	law	is	consumer	protection	legislation



1946	case	leasehold	interests	in	orange	groves



Four	part	test	– Canada	and	the	US



Can’t	call	something	a	“token”	to	avoid	securities	law!

When	do	tokens	cease	to	be	“securities”
if	originally	classified	as	such?



But	what	determines	when
the	chameleon	changes?

Once	a	“security”
not	always	a	“security”



KEY	FACTOR:	DECENTRALIZATION	i.e.	central	party	whose	efforts	
are	a	key	determining	factor	in	the	enterprise – if	not,	is	the	

token	still	a	“security”?



PERMISSION?

UNCERTAINTY?



“Replace	the	dollar,	the	yen,	the	euro	
with	Bitcoin.	That	type	of	currency	is	
not	a	security.”
“Where	I	give	you	my	money	and	you	
go	off	and	make	a	venture	[…]	and	in	
return	for	me	giving	you	my	money,	
you	say,	‘You	know	what,	I’m	going	to	
give	you	a	return.’	That	is	a	security,	
and	we	regulate	that.	We	regulate	the	
offering	of	that	security,	and	we	
regulate	the	trading	of	that	security.”	
(Jay	Clayton,	SEC	Chair)



OSFI,	Bank	of	Canada,	securities	regulators	–
where	do	ether	and	bitcoin	fall	if	not	securities?	

Who	IS	protecting	investors?



Purposes	of	Act

(a) to	provide	protection	to	investors	from	unfair,	
improper	or	fraudulent	practices;

(b)	 to	foster	fair	and	efficient	capital	markets	and	
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Securities	law	is	consumer	protection	legislation


